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IN THE

United States Circuit

Court of Appeals
For the Ninth Circuit

OREGON-WASHINGTON WATER SERVICE
COMPANY, a corporation,

Plaintiff and Appellant

VS.

CITY OF HOQUIAM, a Corporation, et al,

Defendants and Appellees.

The appellees. City of Hoquiam, and its officials,

rely upon the following points to affirm the decree

appealed from:

POINTS.

I.

The complaint does not show that the city of Ho-

quiam ever agreed to purchase the waterworks sys-

tem; the notice of desire to purchase merely gave the

city the right to purchase, but did not bind it to do

so. The ordinance authorizing an election to vote

bonds to provide funds for the purchase or condem-



nation of the waterworks system, and providing for

extensions, was not an election to purchase at pri-

vate sale.

II.

The jfight of the city to purchase upon giving

notice dates from the completion of the waterworks

system. Section 12 of the ordinance fixes the date

of completion as~"before September 30th, 1898."

Paragraph V of the complaint alleges the system was

completed in time (Tr. 5), and this fixes the date as

September 29th, 1898. Fifteen years after Septem-

ber 29th, 1898, the city's right to purchase matured,

if it gave notice, and every five years after said

fifteen years, the town had a like privilege to pur-

chase by giving a like notice. The suit is premature.

III.

The alleged contract is not sufficient under either

statute of frauds. Rem. Comp. Stat., sections 5825 or

10550.

IV.

The plaintiff's suit lacks equity; there has been

no performance by either party; there is no allega-

tion that the city has breached the alleged contract,

nor that the city has refused to condemn. After

the notice of desire to purchase was served on Ho-



quiam Water Company, it sold out to plaintiff.

Plaintiff is in no better position to assert that a con-

tract was complete, or ask enforcement of a doubt-

ful contract.

AUTHORITIES.

I.

Where the complaint shows on its face that it vio-

lates the statute of frauds, the objection may be

raised by demurrer.

Randall v. Howard, 2 Black. 585

Wharton v. Stegmyer, 175 Fed. 757

II.

Negotiations only, and not a completed contract, is

shown by the complaint.

Wichita Water Co. v. Wichita, 280 Fed. 770

in.

A mere conversation or negotiation without

mutual intention to contract does not produce a con-

tract.

City of Pocatello v. Fidelity & T. Co., 267 Fed.
181;

Netherlands Am. St. Co. v. Wagner, 12 Fed.
(2nd) 640;

Inc. Town of Laurens v. Northern Iowa Gas
Co., 282 Fed. 432; 1 Page, Contracts, Sec-

tion 97.
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IV.

If it is doubtful whether an agreement has been

concluded, or is a mere negotiation, chancery will

not decree a specific performance—especially when

the party attempting to enforce the contract has

done nothing in reliance upon it.

Carr v. Duval, 14 Pet. 77.

V.

Specific performance should never be granted un-

less the terms of the agreement sought to be en-

forced are clearly proved or when it is left in doubt

whether the party against whom relief is sought in

fact made such agreement.

Colson V. Thompson, 2 Wheat. 332;

Hennessey v. Woolworth, 128 U. S. 438;

Nickerson v. Nickerson, 127 U. S. 668;

Strang v. Richmond, 93 Fed 71;

Zeringue v. Texas, 34 Fed. 239;

Rochester v. Yesler, 6 Wash. 114;

Faucett v. Northern Clay Co., 84 Wash. 382;

VI.

A greater degree of certainty is required in the

terms of an agreement which is to be specifically

executed in equity than is necessary in a contract

which is to be the basis of an action at law for

damages.
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Pomeroy, Specific Performance, Sec. 159;

Preston v. Preston, 95 U. S. 494;

Rochester v. Yesler, 6 Wash. 114;

Faucett v. Northern Clay Co., 84 Wash. 382.

VII.

Where the subject matter is uncertain and indefi-

nite a contract cannot be enforced.

Pasco Reclamation Co. v. Cox, 70 Wash. 549;

Weldon v. Began, 86 Wash. 442;

Ryan v. Hanna, 89 Wash. 379;

Chinook Lumber & S. Co. v. McLane Lumber
& S. Co., 107 Wash. 587;

Mowbray v. Stanton Co., 109 Wash. 601.

VIIL

A contract of sale must be certain as to the thing

sold. A contract, if a unit, uncertain in one parti-

cular, is not binding.

Willard V. U. S., 262 U. S. 488;
First Nat. Bank v. Hall, 101 U. S. 51;

Cold Blast Trans. Co. v. Kansas City, 114 Fed.

77;

Nebraska Aircraft Corp. v. Varney, 282 Fed.

608;

Oakland Motor Co. v. Indiana Auto Co., 201

Fed. 500;

Dennis v. Slyfield, 117 Fed. 474;

Woerheide v. Barber Asphalt Pav. Co., 251
Fed. 196;
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Hutchinson Gas & Fuel Co. v. Wichita, 267
Fed. 35;

Northern Iowa Gas etc. Co. v. Inc. Town of

Luverne, 257 Fed 818;

American Cotton Oil Co. v. Kirk, 68 Fed. 791;

Tweedie Trading Co. v. Parlin, 204 Fed. 50.

IX.

Specific performance is not of absolute right, but

one which rests entirely in the judicial discretion

exercised according to the settled principles of

equity and not arbitrary or capriciously, and always

with reference to the facts of the particular case.

Pope Mfg Co. V. Gormully, 144 U. S. 224;

Nickerson v. Nickerson, 127 U. S. 668;

Hennessey v Woodworth, 128 U. S. 438.

X.

A court of equity will give effect to the state

statute of frauds as construed by the highest court

of the state.

Lloyd V. Fulton, 91 U. S. 487;

Massey v. Allen, 17 Wall. 35;

Robinson v. Belt, 187 U. S. 43;

Andrews v. Youngstown, 39 Fed. 353;

Walker v. Hafer, 170 Fed. 37 (6 C. C. A.)

;

Beckwith v. Clark, 188 Fed. 171 (8 C. C. A.)
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XL

Public grants, suceptible of two constructions,

must receive the one most favorable to the public.

Northern Springs Water Co. v. Tacoma, 21

Wash. 530;

United Railroads v. San Francisco, 239 Fed.

987;

Cleveland Electric Co. v. Cleveland, 204 U. S.

116;

Knoxville Water Co. v. Knoxville, 200 U. S.

22;

Valparaiso Water Co. v. City of Valparaiso,

69 N. E. 1018 (Ind.)

;

2 Cooley, Const. Limitations (8th ed.) 820;

5 McQuillin, Mun. Corp. (2nd ed.) Sec. 1934.

He who asks a specific performance of his contract

must show performance or offer to perform on his

part.

Boone v. Iron Co., 17 How. 340;

Colson V. Thompson, 2 Wheat, 336.

In a suit for specific performance the plaintiff

must show performance on his part or an offer to

perform and present ability to perform.

Bremerton v. Bremerton Water Co., 88 Wash.
372;

Roger V. Bell, 84 Wash. 131.
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THE SUIT IS PREMATURE

Ordinance No. 89, Section 12, set out in appellant's

brief, page 110, provides:

"Section 12. The said contractor, his heirs

or assigns, shall begin work within the Town of

Hoquiam on the plant herein contemplated, not

later than May 30th, 1898, and the system shall

be completed and in readiness for the convey-

ance and distribution of water through the four
miles of mains heretofore provided for, before

the 30th day of September, 1898. The system
herein contemplated is to consist of a reservoir

and gravity system ; the reservoir to be supplied

by gravity or adequate pumping machinery."

The complaint, paragraph V, alleges:

"That the construction was diligently prose-

cuted to completion in time and manner as

in the ordinance provided."

This is equivalent to an allegation that construc-

tion was completed September 29th, 1898.

Section 28 of the franchise ordinance reads:

"The town of Hoquiam shall have the right

to purchase the waterworks system herein

provided for fifteen years after the comple-

tion of the same provided, however, that the

town shall give the owner at least one year
previous to the expiration of said fifteen years

notice of the desire of the town to purchase the

same; and every five years after said fifteen

years, said town shall have a like privilege to

purchase the same by giving a like notice to

said party or parties of at least one year."
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Fifteen years after September 29th, 1898, the city^s

right to purchase matured, provided, however, it

gave the necessary notice. Section 28 also states

that every five years after said fifteen years the city

shall have a like privilege upon giving a like notice.

The third interval of five years will not expire until

after September 29th, 1928. The right of the city

to purchase does not accrue until the end of the third

five year period. This suit was brought June 1st,

1928 (Tr. 21) to compel the city to purchase that

which it does not have the right to purchase until

after September 29th, 1928. The suit is premature.

If the notice of desire to purchase is to be broaden-

ed into a notice of intention to purchase, the city has

not a right to purchase until September 29th, 1928,

and suit by the city for specific performance will not

lie until after that date. The city has no present

right to purchase the property and the water com-

pany has no right to wage its suit at this time, if at

all.

NOT A COMPLETE CONTRACT

The contract is not complete because the notice

of desire to purchase was not an election to purchase,

and there was no meeting of the minds of the parties

as to the identity of the property the city desired to
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purchase. The notice of desire to purchase was by-

resolution passed April 6th, 1927. Hoquiam Water

Company, the then owner, ignored this notice, and

eighty-three days later, and on June 28th, 1927, sold

out to plaintiff (Complaint, paragraph VI, Tr. 17.)

The complaint does not allege that Hoquiam Water

Company accepted the notice as an election to pur-

chase or that it did anything whatever. The com-

plaint does allege that the plaintiff offered to sell

at a price not disclosed and that the city refused to

buy. (Complaint, paragraph VIII, Tr. 19, 20).

There is no agreement to purchase alleged, but mere-

ly the allegation that April 6th, 1927, the city elected

to iDurchase "the waterworks system hereinabove

described", and on said date the mayor and city

council duly passed Resolution No. 416 (Complaint,

paragraph VI, Tr. 17, 18).

The case thus turns on the legal effect of the notice

given. The resolution is set out in the complaint

(Paragraph VI, Tr. 18) and in effect is that the city

desires to purchase the property pursuant to the pro-

visions of section 28 of the franchise ordinance.

Appellant argues that this notice of desire to pur-

chase binds the city to purchase; our position is that

by the notice the city acquired the right to purchase,
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but did not bind itself to do so.

Condensing section 28:

"The town of Hoquiam shall have the right
to purchase—the waterworks system

—

provided,
however, that said town shall give the owner

—

notice of the desire of the town to purchase the
same."

If the notice is not given, the town has no right to

purchase. The ordinance is capable of the construc-

tion we place on this language, and the rule is that

where the language in an ordinance is susceptible of

two constructions, it is to be taken most strongly

against the grantee in favor of the city. Appellant

argues that the notice of desire to purchase serves

no purpose unless it be treated as an election to pur-

chase. We think otherwise. Why should a year's

notice be required? One good reason is that the city

may have sufficient time to ascertain whether it can

raise the funds, and to determine whether public

opinion favors the project; it affords time to ascer-

tain the identity of the property, and its condition.

The notice is the initial, and not the terminal, stage

of negotiations.

Appellant's construction would m.ake the city

bound to buy before finances were arranged, or the

identity and desirability of the property determined.

In any event, a notice of desire to buy is not a clear.
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unequivocal act of acceptance of an option to pur-

chase. Indeed there is no option to purchase unless

the notice is given at a specified time.

Appellant argues that the ordinance adopting

a plan and calling an election to vote bonds was a

ratification of the notice of desire to purchase and

constituted an acceptance. The ordinance No. 1291

is set out as Exhibit "B" on page 120, appellant's

brief. It provides : ''Item 1 : That the City acquire

by condemnation and or purchase the existing

waterworks system" In other items, it provided

for acquiring other property by condemnation and

or purchase. It is difficult to see how an ordinance

providing for condemnation or purchase is an elec-

tion to purchase without condemnation at private

sale.

Denver v. New York Trust Co., 229 U. S. 123, had

to do with facts quite similar. There an option was

reserved in a water franchise to purchase the water-

works system at the expiration of a period of twenty

years, and if the parties could not agree after such

election upon the price then an arbitration was pro-

vided for. Appraisers were appointed and an ap-

praisal made. By an amendment of the city charter,

provision was made for a bond issue, which was sanc-

tioned by vote of the electors. It was then contended
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that the ordinance and the election was an election to

purchase. The court said:

"The circuit court of appeals, having stated
the conflicting claims of the trust company and
the water company, the one that the city had
elected to purchase, and the other, that it had
elected to renew, said:

"The facts are stated upon which these claims
are based, and it does not appear to us that the

city has done either." "With that conclusion we
fully agree. In so far, then, as the bill and cross

bill are founded upon contractual relations

claimed to have arisen out of the ordinance of

1890, they must fail; and, as the bill has no other
basis, it manifestly cannot be maintained."

Finally, an ordinance providing for the condemna-

tion or purchase of a waterworks system cannot be

said to be an unequivocal election to purchase by a

private contract, and without condemnation.

It is optional with the city to purchase the water-

works system (provided for in the ordinance) with-

out buying any of the tools, machinery or property

connected thereto or used therewith, or the exten-

sions and additions. This option has not yet been

exercised.

The case of Wichita Water Co. v. City of Wichita,

280 Fed, 770, applies the principle of law we deem

to be applicable. That case overruled an unpublish-
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ed opinion of Judge Pollock, which appellant has sub-

mitted in typewritten form in a supplemental brief.

There the ordinance gave the city the right to pur-

chase the waterworks system and provided for a six

months notice in writing of the city's intention to

purchase. A resolution was passed by the city in-

stinicting its officers to open negotiations to pur-

chase the property under the terms of the ordinance.

These negotiations went to the extent that ap-

praisers were appointed. Later, the water company

sued the city for specific performance. The court

held that there was not a complete contract. The

court said:

"The first question for consideration is: Did the

city agree to purchase the waterworks system, or, in

other words, was there a contract between the

parties which the trial court in the exercise of a

sound judicial discretion might enforce? This con-

tract must have been complete, certain in its terms,

free from doubt or ambiguity, and have declared the

precise act to be done. In Colson v. Thompson, 2

Wheat. 341. 4 L.Ed. 256, Justice Washington, speak-

ing for the Supreme Court, said:

"The contract which is sought to be specifically

executed ought not only to be proved, but the terms
of it should be so precise as that neither party could



reasonably misunderstand them. If the contract be

vague or uncertain, or the evidence to establish it be

insufficient, a court of equity will not exercise its

extraordinary jurisdiction to enforce it."

"In Hunt V. Rousmaniere, 1 Pet. 14, 7 L. Ed. 33, the

same Justice said:

"Equity may compel parties to perform their

agreements, when fairly entered into, according to

their terms; but it has no power to make agreements

for parties, and then compel them to execute the

same. The former is a legitimate branch of its juris-

diction, and in its exercise is highly beneficial to

society. The latter is without its authority, and the

exercise of it would be not only an usurpation of

power, but would be highly mischievous in its con-

sequences."

"In Carr v. Duval, 14 Pet. 83, 10 L. Ed, 364, Justice

Catron, speaking for the Supreme Court said:

"If it be doubtful whether an agreement has been

concluded, or is a mere negotiation, chancery will

not decree a specific performance; the principle is

a sound one, and especially applicable in a case like

this ,where the party attempting to enforce the con-

tract has done nothing upon it. Huddlestone v. Bris-

coe, 11 Ves. 522."
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"In Dalzell v. Dueber Manufacturing Co., 149 U. S.

325, 13 Sup. Ct. 890, 37 L. Ed. 754, Justice Gray,

speaking for the Supreme Court, said:

"From the time of Lord Hardwicke, it has been the

established rule that a court of chancery will not de-

cree specific performance, unless the agreement is

'certain, fair, and just in all its parts.' Buxton v.

Lister, 3 Atk. 383, 385; Underwood v. Hitchcox, 1

Ves. Sen. 279; Franks v. Martin, 1 Eden, 309, 323—

So this court has said that chancery will not decree

specific performance, 'if it be doubtful whether an

agreement has been concluded, or is a mere negotia-

tion', nor 'unless the proof is clear and satisfactory,

both as to the existence of the agreement and as to

its terms'. Carr v. Duval, 14 Pet. 79, 83; Nickerson

V. Nickerson, 127 U. S. 668, 676; Hennessy v. Wool-

worth, 128 U. S. 438, 442."

Appellant has cited quite a number of cases

where franchise ordinances contained option to pur-

chase to be exercised by giving notice of intention

to purchase. These cases are broadly distinguish-

able from the instant case, and are all of one type.

Thus, Castle Creek Water Co. v. City of Aspen, 146

Fed. 8, dealt with a franchise ordinance which pro-

vided the city should give notice of its intention to

buy one year in advance of the date of purchase.
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The notice was given and the court held it to con-

stitute an acceptance of the continuing option grant-

ed by the franchise. The only point of similarity be-

tween that case and this is that the subject matter

was a waterworks system. Cherryvale Water Co. v.

Cherryvale, 69 Pac. 176, Town of Bristol v. Bristol

Water Works, 32 L. R. A. 740, City of Fayettville v.

Fayettville Water Co., 135 Fed. 400, Alabama Water

Co. V. City of Anniston, 110 So. 36, all required a

notice of intention to purchase, and very properly

the court held that the giving of the notice was an

acceptance and made a complete contract.

In each of these cases, there was an express and

unequivocal notice of intention to purchase. In all

of the cases but one, such notice was required and

given. The giving of the notice was an acceptance

of the option—the minds of the parties met—the

one offering to sell, the other agreeing to buy. In

each case, the ordinance specified the manner in

which the price should be determined. A notice of

desire to purchase, without more, is not necessarily

an unequivocal acceptance of a right to purchase.

This is particularly true, where, as here, there is no

right to purchase at all unless notice of desire to pur-

chase is given.



The contract is also incomplete, in that the minds

of the parties never met upon the subject of the iden-

tity of the property constituting the waterworks

system. The complaint describes a lot of real estate

which it alleges is part of the waterworks system,

but it does not allege that this property was part of

the system at the time the notice of desire to pur-

chase was given. The resolution of notice of de-

sire to purchase follows the language of section 28

of the franchise ordinance and is couched in the

alternative. The ordinance and resolution are each

indefinite in this respect.

Northern Iowa Gas etc. Co. v. Inc. Town of

Luverne, 257 Fed. 818, was a suit for specific en-

forcement of a contract to supply all the electricity

and current that shall be desired by the town or by

its patrons along its transmission line. The town

assumed no obligation to purchase any definite

quantity of electricity and the contract was held void

for want of mutuality.

Hutchinson Gas & Fuel Co. v. Wichita, 267 Fed.

35, was a suit for injunction against breach of a con-

tract, (which is governed by the same rules as suit

for specific performance.) The court denied relief

upon the ground that:
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"A contract for future delivery of personal

property is void for want of consideration and
mutuality, if the quantity to be delivered is con-

ditioned by the wish, will or want of one of the

parties."

American Cotton Oil Co. v. Kirk, 68 Fed. 791, holds

a contract to be void for want of mutuality in which

a seller agreed to sell and deliver 10,000 barrels of oil

in such quantities per week as the buyer may desire.

The contract was valid as to oil shipped, but farther

than that it had not binding force for want of

mutuality.

Cold Blast Trans. Co. v Kansas City, 114 Fed.

77, states the rule thus:

"A contract for the future delivery of per-

sonal property is void for want of consideration

and mutuality, if the quantity to be delivered is

conditioned by the will, v/ish or want of one of

the parties; but it may be sustained, if the

quantity is ascertainable other wise with reason-

able certainty."

Oakland Motor Co. v. Indiana Auto Co., 201 Fed.

500, an action at law for damages. The contract

was held void for indefiniteness and lack of

mutuality where a dealer agreed to buy Oakland

automobiles, the type of which was not specified, and

the seller had in the market a number of styles. The

court said that under the elementary rules of con-

tract law, both mutuality of obligation and certainty
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of subject matter are cardinal requirements for en-

forcement of any such contracts for future sale and

delivery.

In Dennis v. Slyfield, 117 Fed. 474, a contract left

it optional with libelant whether they would ship any

or all of certain lots of lumber. It was held invalid

for lack of mutuality as to lumber not shipped.

Willard v. U. S., 262 U. S. 488, a contract to fur-

nish coal to the government, which permitted the

government to take more or less than the amount

named, according to its requirements, with nothing

to limit its demand to any ascertainable quantity,

was held not enforcible because of lack of certainty

and mutuality.

STATUTE OF FRAUDS

Two sections of the Washington statute of frauds

apply to this case. Rem. Comp. Stat., section 5825

declares to be void— "any agreement, contract or

promise that by its terms is not to be performed

within one year from the making thereof unless it

be in writing and signed by the party to be charged

therewith."

The right to purchase under section 28 did not

accrue until fifteen years after the date of comple-

tion of the waterworks system. At intervals of five
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years thereafter, there was a right to purchase, pro-

vided at least one year's notice of desire to purchase

was given.

Partial performance of a contract which by its

terms is not to be performed within one year does

not take it out of the operation of the statute of

frauds.

Hendry v. Bird, 135 Wash. 174;

Tracy v. Barton, 139 Wash. 440;

Union Savings v. Krumm, 88 Wash. 20;

Thill V. Johnston, 60 Wash. 393.

In the first case cited, the court said:

"We cannot conceive of such a thing as a con-

tract that is void under the statute and yet can
be the foundation of a legal obligation arising

out of nothing else. In the Union Savings v.

Krumm, 88 Wash. 20, the court said: 'The

doctrine of part performance, however, has no
application to this clause of the statute of

frauds'. To the same effect Thill v. Johnston,

60 Wash. 393."

Rem. Comp. Stat., section 10550, also applies. That

section requires
—

"All conveyances of real estate, or

any interest therein, and all contracts creating or

evidencing any incumbrance by real estate shall be

by deed." This statute has received construction by

the Supreme Court of Washington that executory

contracts for the purchase, sale or exchange of land
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must be in writing and contain a sufficient descrip-

tion to identify the property with reasonable cer-

tainty; otherwise the agreement will not be en-

forced.

Nelson v. Davis, 102 Wash. 313;

There is this distinction between the enforcement

of contracts under the two statutes. Under section

5825, part or full performance of the contract by the

one party will not make the contract enforcible in

equity; while part performance of section 10550,

such as a change of possession, and making of

valuable improvements, takes the case out of the

statute, so that the contract may be specifically en-

forced.

By section 5825, declares certain classes of con-

tracts to be void unless in writing and signed by the

party to be charged therewith. One of these classes

is contracts which by the terms thereof cannot be

performed within one year. Another class is broker's

commission contracts for the purchase or sale of real

estate. As to this last class, the Supreme Court of

Washington has often held that unless the contract

contains a sufficient .description of the property,

even though in writing and duly signed, it is void and

not enforcible.



27

Swartswood v. Nasslin, 57 Wash. 287 (Op.
by Rudkin, Chief Justice)

;

Gushing v. Monarch Timber Co., 75 Wash.
686;

Thompson v. English, 76 Wash. 23;

Rogers v. Lippy, 99 Wash. 312;

Big Four Land Co. v. Daracunas, 111 Wash.
224;

Goodrich v. Rogers, 75 Wash. 212;

Baylor v. Tolliver, 81 Wash. 257;

White V. Panama Lumber Co., 129 Wash. 189

Nance v. Valentine, 99 Wash. 323;

Engleson v. Port Crescent Shingle Co. 74

Wash. 424.

It has also been held by the Supreme Court of

Washington that contracts, void under the statute

of frauds, may not be reformed by the introduction

of parol testimony.

Mead v. White, 53 Wash. 642;

McCrae v. Ogden, 54 Wash. 521.

It is also the rule in the State of Washington that

a memorandum in writing to take a case out of the

statute of frauds must be so clear that recourse to

parol evidence is unnecessary. Otherwise the

memorandum is insufficient.

Campbell v. Western Basket Co., 87 Wash. 73;
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' Beckman v. Brickley, 144 Wash. 558;

Colman v. St. Paul & T. Co., 110 Wash. 259.

In Gushing v. Monarch, 75 Wash. 678, it was held

that the description must be complete in itself;

otherwise recovery could not be had upon a contract.

In Nance v. Valentine, 99 V/ash. 323, a written

description
—"My property, the 667 acre land located

near Cataldo, Idaho"—is not sufficiently definite.

Swartswood v. Naslin, 57 Wash. 287, a description

reading: "All fractional Sec. 18 T. 24-21 in Douglas

County" was held insufficient to support a suit.

In Thompson v. English, 76 Wash. 23,—"79 acres"

—in a specified section, was held not sufficient under

the statute of frauds.

In Larue v. Bank, 102 Wash. 434, a writing describ-

ing the "Hillcrest ranch below Pullman," of 907 acres

"more fully described as parts of Sections 17, 18, 19

and 20 in township 13, range 44"—was held not suffi-

cient to satisfy the statute of frauds.

Big Four Land Co. v. Daracunas, 111 Wash. 224,

the description
—

"40 acres at Forest"—was held not

sufficient.

Salin V. Roy, 81 Wash. 261, the description was

held insufficient which read: "My timber and saw-
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mill near Dupont."

Baylor v. Tolliver, 81 Wash. 257, a description

reading: "My property, including 121 acres of land

near Euphrata, etc." was held insufficient.

If the City of Hoquiam sued the plaintiff for

specific performance, the statute of frauds would be

a complete defense, because full performance by the

city would not aid an insufficient description. The

remedy is not mutual, for which reason, among

others, the plaintiff should be denied relief.

Appellant cites Miller v. State, 159 N. E. 551 and

certain New York cases holding that the statute of

frauds is inapplicable to statutory agreements. In

the Miller case, a statutory performance bond was

given by one who had a contract to construct a high-

way. It did not describe the highway, thus making

necessary the introduction of parol evidence. The

court held the bond was not a voluntary common law

agreement and held that the statute of frauds did

not apply to it.

Thompson v. Blanchard, 3 N. Y. 335, which

appellant states is a leading case, was an appeal bond

which did not express the consideration. The New
York Court of Appeals said that the statute of

frauds had no possible application to an undertaking,
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the contents and legal effect of which were written

on the face of the statute.

In the instant case, no obligation is written upon

the face of the ordinance, and no description of the

property is contained in any written instrument

pleaded in the complaint.

We concede the force of appellant's argument that

in advance of construction and acquisition, the de-

scription of the property could not be written in the

ordinance. This argument does not apply to the

resolution of notice of desire to purchase, nor to the

lack of any allegation in the complaint that the lands

now alleged to be part of the waterworks system

was part thereof at the time the notice was given.

SUMMARY
A complete contract is not shown by the complaint,

the franchise ordinance, the resolution of notice of

desire to purchase, and the ordinance providing for

bond issue to raise funds to purchase or condemn.

These instruments, and the complaint, show nego-

tiations only.

The notice of desire to purchase was necessary in

order that the city have at least a one year option

to buy. It was not a clear, unequivocal election to

purchase. The periodic right to purchase dates from
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the completion of the waterworks system, and not

from the date the ordinance was passed. After the

five year interval which expires September 29th,

1928, the city will have a then present right to pur-

chase the property at a price to be fixed by due pro-

cess of law. Until that date, the city has no contract

right which it can enforce. Lacking the right to

purchase at this tim.e, the water company cannot

force specific performance. There is no obligation

to buy at this time. The suit is premature.

Under Sections 5825 and 10550, the contract must

be in writing and signed by the party to be charged.

The property must be sufficiently described for iden-

tification, with reasonable certainty, and parol evi-

dence is not admissible to aid an imperfect descrip-

tion. Nor is such a contract aided by part, nor by

full, performance, under the statute expressly mak-

ing void contracts which by the terms thereof can-

not be performed within one year.

The complaint is destitute of equity. It alleges no

tender by plaintiff, nor a present ability to perform.

While it alleges it is the owner and holder of tlie

property, it does not allege that it has marketable

title. The complaint does not allege that the City

of Hoquiam has refused to condemn, which vv^ould be

due process of law to determine the price to be paid.



32

The complaint does not allege that the lands des-

cribed in the complaint were owned by Hoquiam

Water Company when the resolution and notice of

desire to purchase was given.

The notice of desire to purchase was given April

6th, 1927—83 days thereafter, the plaintiff pur-

chased from Hoquiam Water Company. There is

no good reason in equity why the plaintiff should be

allowed specific performance. The whole transac-

tion is in a state of negotiation concerning indeter-

minate property.

For these reasons, we urge the decree appealed

from should be affirmed.

Respectfully submitted,

W. H. ABEL,

JAMES P. H. CALLAHAN,

Solicitors for Appellees.
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ADDENDA
ON STATUTE OF LIMITATIONS

In Gushing v. Monarch Timber Co., 75 Wash. 678,

the court said:

"By an unbroken line of decisions we have
held that to meet this statute (Rem. Comp. Stat.

5825), the writing evidencing the agreement
must be so complete in itself as to make a resort

to parol evidence to establish any material ele-

ment of the agreement unnecessary."

Section 5825, Rem. Comp. Stat, received this con-

struction as to a promise to pay the debt of another

in Dybdahl v. Continental, 133 Wash. 85, as to bro-

ker's commission in many cases of which Cushing v.

Monarch Timber Co., 75 Wash. 678, and Rogers v.

Lippy, 99 wash. 312, are typical, and as to contracts

which by their terms cannot be performed within

one year.

Spokane v. Coffman, 61 Wash. 357.

This statute was in force when the franchise ordi-

nance was passed in 1898, and is contained in 1 Bal-

linger Code, sec. 4576.

The recent opinion by Judge Neterer in Gaunt v.

Vance Lumber Co. (not yet published) held a written

contract void under Section 5825, Rem. Comp. Stat,

where the description was imperfect.
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The resolution of April 6, 1927, which is the notice

of desire to purchase could not, according to the

terms of the franchise ordinance, be performed un-

til September 29, 1928—thirty years after the com-

pletion of the system—and hence could not be per-

formed within one year from the date of the resolu-

tion, and is void under Section 5825 of the Code.


